
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   15 
HEARING DATE:   12/10/18 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 15 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued. Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter. (Local Rule 3.43(2).) Department 15’s telephone number is: (925) 608-

1115. 

Submission of Orders After Hearing in Department 15 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The 

order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the 

Court’s tentative ruling must be attached to the proposed order when submitted to the Court for 

issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MSC16-01816 
CASE NAME: WELLS FARGO VS. KING 
HEARING ON MOTION TO DISMISS ACTION 
FILED BY WILLIAM E. KING 
* TENTATIVE RULING: * 
 
The parties informed the Court that the matter has settled.  The motion to dismiss is vacated. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-00616 
CASE NAME: STRONG VS. SLADEK 
HEARING ON MOTION FOR LEAVE TO FILE AMENDED CROSS-COMPLAINT 
FILED BY WILLIAM G. REED AND JOAN D. REED, AS TRUSTEES 
* TENTATIVE RULING: * 
 
           Cross-Complainants William Reed and Joan Reed’s Motion for Leave to File an 
Amended Cross-Complaint is granted, with certain conditions outlined below. 
 
  Motions for leave to amend the pleadings are directed to the sound discretion of the 
court.  “The court may…in its discretion, after notice to the adverse party, allow, upon any 
terms as may be just, an amendment to any pleading…” (CCP § 473.)   At any time before or 
after commencement of trial, the court may allow an amendment to a pleading in furtherance 
of justice. (Code Civ. Proc., § 576; Higgins v. Del Faro (1981) 123 Cal.App.3d 558, 564.)  
“There is a policy of great liberality in permitting amendments to the pleadings at any stage of 
the proceeding.” (Berman v. Bromberg (1997) 56 Cal.App.4th 936, 945.) 
 
 Cross-Complainants assert they recently learned of information prompting this motion. 
Cross-Complainants’ counsel, Rob Divelbliss, declares that after conducting discovery, 
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including taking the deposition of Mr. and Mrs. Landolf, it became apparent that liability might 
attach to both the Landolfs and to Merrill Lynch.   
 
 With respect to the Landolfs, it appears they were aware of Mr. & Mrs. Strong’s 
interest in the Property and failed to disclose that information to the Reeds.  As to Merrill 
Lynch, Cross-Complainants claim they recently confirmed that Sladek, an employee of Merrill 
Lynch, had been placed under heightened scrutiny prior to the 2006 Agreement,   due to his 
proclivity to take advantage of elders.  The Reeds are over the age of 65. 
 
 Here, Cross-Complainants’ Proposed First Amended Cross-Complaint seeks to make 
the following changes: 
 

1. Add Defendants Laura and Mark Landolf as cross-defendants in the 1st C/A 
(Rescission), 2nd C/A (Indemnity), 3rd C/A (Partition), 4th C/A (Breach of Fiduciary 
Duty), and 5th C/A (Breach of Contract); 

2. Add claims against Merrill Lynch for Breach of Fiduciary Duty (6th C/A) and 
Negligence (7th C/A); and  

3. Add a cause of action for Economic Elder Abuse [all cross-defendants] (8th C/A). 
 

  Judicial policy favors resolution of all disputed matters between the parties in the 
same lawsuit. The policy favoring amendment is so strong that denial of leave to amend can 
rarely be justified. (Price v. Mason-McDuffie Co. (1942) 50 Cal.App.2d 320, 325-326.)   
“Although courts are bound to apply a policy of great liberality in permitting amendments to 
the complaint at any stage of the proceedings, up to and including trial (citations), this policy 
should be applied only ‘where no prejudice is shown to the adverse party . . . .’ [Citation.]  A 
different result is indicated ‘where inexcusable delay and probable prejudice to the opposing 
party’ is shown.’”  (Magpali v. Farmers Group (1996) 48 Cal.App.4th 471, 487.) 
 
 Here, Cross-Defendants assert the Cross-Complainants have been dilatory and the 
delay has prejudiced the opposing parties.  Trial is set for April 15, 2019.  At the trial setting 
conference on July 18, 2018, counsel for all parties represented the pleadings were set.  
Now, three months later, the Reeds seek to expand their claims against the Sladeks and 
bring the Landolfs into the case for the first time.   
 
 Cross-Defendants, including Merrill Lynch in its separate Opposition, argue they are 
prejudiced in that there is insufficient time before the trial date to bring demurrers and, if 
necessary, motions for summary judgment. Cross-Defendants have not demonstrated that 
granting this motion will necessarily require a continuance of the trial date or that there is 
insufficient time to bring the motions they deem necessary.    
 
 To alleviate those concerns, Cross-Complainants are willing to stipulate to having 
Cross-Defendants’ motions for summary judgment heard on shortened, but reasonable, 
notice.  Cross-Complainants are also willing to stipulate to having Cross-Defendants’ motions 
for summary judgment motions heard closer than 30 before trial.   
 
 Moreover, the court has discretion to impose conditions on leave to amend the 
complaint, which are just, i.e., intended to compensate the defendants for any inconvenience 
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the belated amendment may cause. (Armenta ex rel. City of Burbank v. Mueller Co. (2006) 
142 Cal.App.4th 636, 642.) In its discretion, the court imposes the following conditions: 
 

1. Cross-Complainants’ motion for leave to amend the cross-complaint is granted upon 
the condition the Reeds stipulate to shortened notice, not less than 21 days, for Cross-
Defendants’ summary judgments, should such motion be deemed necessary; 

2. Cross-Complainants stipulate to setting a hearing date for Cross-Defendants’ Motions 
for Summary of less than 30 days before trial but more than 7 days before trial, and 

3. Cross-Complainants stipulate to staying the court action against Merrill Lynch. 
 
 In the Opposition, Merrill Lynch raised an additional ground for denying the motion. 
The judge has discretion to deny leave to amend where a proposed amendment fails to state 
a valid cause of action or defense.  Merrill Lynch argues the claims against it cannot survive a 
demurrer or summary judgment motion.  Merrill Lynch contends that based on the Reeds’ 
own admission, the Reeds were not clients of Merrill Lynch when they made the investment in 
2006.  The Reeds dispute this fact.  
 
 “Ordinarily, the judge will not consider the validity of the proposed amended pleading 
in deciding whether to grant leave to amend. Grounds for demurrer or motion to strike are 
premature. After leave to amend is granted, the opposing party will have the opportunity to 
attack the validity of the amended pleading.  (See Kittredge Sports Co. v. Sup.Ct. (Marker, 
U.S.A.)(1989) 213 Cal.App.3d 1045, 1048.)  
 
 Here, there is material factual dispute.  The court cannot determine on the face of the 
complaint the claims against Merrill Lynch fail. “‘Leave to amend should be denied only where 
the facts are not in dispute, and the nature of the plaintiff's claim is clear, but under 
substantive law, no liability exists and no amendment would change the result.’ [Citation.]”  
(Howard v. County of San Diego (2010) 184 Cal.App.4th 1422, 1428.) Merrill Lynch argument 
is without merit. 
 
 

  

 3.  TIME:  9:00   CASE#: MSC17-00836 
CASE NAME: REILAND VS. JOHN MUIR HEALTH 
HEARING ON MOTION FOR TERMINATING & MONETARY SANCTIONS OR 
EVIDENTIARY SANCTIONS  /  FILED BY CEP AMERICA - CALIFORNIA 
* TENTATIVE RULING: * 
 
Dropped from the calendar as moot, in light of the ruling on line 4. 
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 4.  TIME:  9:00   CASE#: MSC17-00836 
CASE NAME: REILAND VS. JOHN MUIR HEALTH 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY CEP AMERICA - CALIFORNIA 
* TENTATIVE RULING: * 
 
CEP’s motion for summary judgment is granted.  The motion is unopposed.  Further, CEP 
has met its initial burden.  It has presented evidence that it met the standard of care and thus 
was not negligent.  (Undisputed Material Fact Nos. 1-10.) 

 

  

 8.  TIME:  9:00   CASE#: MSC18-00216 
CASE NAME: CHEVRON U.S.A. VS WILLIAMS SCOTSMAN, INC. 
HEARING ON MOTION TO APPEAR PRO HAC VICE 
FILED BY CHEVRON U.S.A., INC. 
* TENTATIVE RULING: * 
 
No opposition has been filed.  The application to permit Shannon M. Kasley to appear as 
counsel pro hac vice is granted. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-00436 
CASE NAME: POLIZZI VS. HENRY MATOZA CONSTRUCTION INC. 
HEARING ON MOTION TO SET ASIDE DEFAULT AND JUDGMENT IF ENTERED 
FILED BY ELIJAH D. MATOZA 
* TENTATIVE RULING: * 
 
 Defendant Eli Matoza’s motion to set aside default is granted, as it is essentially 

unopposed.  Plaintiffs’ counsel, Paul Justi, Esq., took the default of Defendant, but repeatedly 

agreed to stipulate to set aside the default if Defendant would simply file a responsive 

pleading.  Defendant never filed a responsive pleading or even responded to Justi, either 

directly or through insurance carrier counsel, who was also notified of Justi’s offer to stipulate 

to setting aside the default if a responsive pleading were filed. See Justi Decl., paragraphs 

4-6. The motion is therefore granted; however, Plaintiffs are awarded their costs and 

attorney’s fees in obtaining the default and opposing the present motion in the amount of 

$955.00.  See Justi Decl., paragraph 7.  There was no need for Plaintiffs to oppose the 

motion and waste counsel’s and the court’s time.  Defendant achieved only what he was 

offered by Plaintiffs – an opportunity to file a responsive pleading. 
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10.  TIME:  9:00   CASE#: MSC18-00486 
CASE NAME: GITTENS VS. RILEY BOWER, INC. 
HEARING ON MOTION TO COMPEL ANSWERS TO FORM INTERROGATORIES & 
REQUEST FOR DOCUMENTS  /  DOCS FILED BY RILEY BOWER, INC. 
* TENTATIVE RULING: * 
 
No opposition has been filed.  The motion is granted.  Plaintiffs shall serve verified answers, 
without objections, to Form Interrogatories (Set Number One) and verified responses, 
without objections, to Demand for Production (Set Number One) on or before December 31, 
2018.  All responsive documents shall be provided to Defendant’s counsel on or before 
December 31, 2018. 

 

  

11.  TIME:  9:00   CASE#: MSC18-00816 
CASE NAME: LEE VS WILKINS 
HEARING ON MOTION TO COMPEL RESPONSES TO JESSICA LEE'S 1st SET OF 
FORM INTERROGS.  /  FILED BY JESSICA LEE 
* TENTATIVE RULING: * 
 
Pursuant to the stipulation of the parties, the matter is continued to February 4, 2019 
at 9:00 AM. 

 

  

12.  TIME:  9:00   CASE#: MSC18-00816 
CASE NAME: LEE VS. WILKINS 
HEARING ON MOTION TO COMPEL RESPONSES TO JESSICA LEE'S 1st SET OF 
REQUESTS FOR PRODUCTION  /  FILED BY JESSICA LEE 
* TENTATIVE RULING: * 
 
Pursuant to the stipulation of the parties, the matter is continued to February 4, 2019 
at 9:00 AM. 

 

  

13.  TIME:  9:00   CASE#: MSC18-01197 
CASE NAME: HANCOCK VS. U-HAUL 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY U-HAUL CO. OF CALIFORNIA 
* TENTATIVE RULING: * 
 
Defendant U-Haul Co. of California (“UHCA”) demurs to plaintiffs Christopher Hancock and 
Jeffrey Lipary’s complaint.  UHCA employee, Shayleen Prasad, allegedly accosted plaintiffs 
when they visited the Concord U-Haul to rent equipment.  Plaintiffs allege the following 
causes of action: 1) assault, 2) negligent hiring and retention, 3) violation of Unruh Civil Rights 
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Act (Civil Code § 51), and 4) intentional infliction of emotional distress (“IIED”).  The demurrer 
is overruled.  UHCA shall file and serve its answer by December 24, 2018.  

UHCA demurs to the entirety of the complaint on the basis that the complaint fails to join a 
necessary party under Code of Civil Procedure (“CCP”) section 389.  (See CCP § 430.10(d).)  

However, “the doctrine of joint and several liability precludes characterizing a likely defendant 
as a party necessary to the plaintiff’s action.”  (Countrywide Home Loans, Inc. v. Superior 
Court (1999) 69 Cal.App.4th 785, 795.)  “[A] tortfeasor with the usual ‘joint-and-several’ 
liability is merely a permissive party to an action against another with like liability.”  (Id. at p. 
796; Dreamweaver Andalusians, LLC v. Prudential Ins. Co. of America (2015) 234 
Cal.App.4th 1168, 1174 [“It has long been the rule that it is not necessary for all joint 
tortfeasors to be named as defendants in a single lawsuit.”] (“Dreamweaver”).)  “Under the 
doctrine of respondeat superior, an employer may be held vicariously liable for torts 
committed by an employee within the scope of employment.”  (Mary M. v. City of Los 
Angeles (1991) 54 Cal.3d 202, 208.) 

Here, plaintiffs allege that Prasad was acting as a UHCA employee during the incidents in 
question.  (Complaint ¶ 8.)  Thus, under the doctrine of respondeat superior, any potential 
liability on Prasad’s part may be imposed on UHCA.  Because the liability of Prasad and 
UHCA is alike, the Court finds that Prasad is merely a permissive party.     

UHCA also demurs to plaintiffs’ first (assault), third (violation of Unruh Civil Rights Act), and 
fourth causes of action (IIED) on the basis that they fail to state facts sufficient to constitute a 
cause of action.  (See CCP § 430.10(e).) 

Assault 

“The essential elements of a cause of action for assault are: (1) defendant acted with intent to 
cause harmful or offensive contact, or threatened to touch plaintiff in a harmful or offensive 
manner; (2) plaintiff reasonably believed she was about to be touched in a harmful or 
offensive manner or it reasonably appeared to plaintiff that defendant was about to carry out 
the threat; (3) plaintiff did not consent to defendant’s conduct; (4) plaintiff was harmed; and (5) 
defendant’s conduct was a substantial factor in causing plaintiff’s harm.”  (So v. Shin (2013) 
212 Cal.App.4th 652, 668−669.) 

Here, plaintiffs allege that Prasad yelled, raised her voice, threatened plaintiffs with grave 
bodily harm and death, used racial epithets, used gender epithets, used curse words, and got 
very close to plaintiffs in a threatening manner.  (Complaint ¶ 7.)  The Court finds that it was 
reasonable for plaintiffs to believe that Prasad may carry out her alleged threats because she 
allegedly got very close to plaintiffs after using aggressive language.  (Complaint ¶ 7.)  
Plaintiffs further allege that they were scared for their well-being, health, and safety.  
(Complaint ¶ 7.)  As a result of defendant’s actions, plaintiffs allege, among other things, that 
they suffered lost sleep, emotional discomfort, and unease.  (Complaint ¶ 13.)    

UHCA contends that it is incapable of assault because it is an entity and not a person.  But 
“[i]t is settled that an employer is liable for willful and malicious torts of his employee 
committed in the scope of the employment.”  (Carr v. Wm. C. Crowell Co. (1946) 28 Cal.2d 
652, 654.)  That is what plaintiffs are alleging here.  

The demurrer is overruled as to the assault cause of action.   



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   DEPARTMENT 
HEARING DATE:   12/10/18 

 
 

- 7 - 

Unruh Civil Rights Act 

“The Unruh Civil Rights Act was enacted to ‘create and preserve a nondiscriminatory 
environment in California business establishments by ‘banishing’ or ‘eradicating’ arbitrary, 
invidious discrimination by such establishments.’”  (Flowers v. Prasad (2015) 238 Cal.App.4th 
930, 937.) 

The substantive protections against discrimination established by the Unruh Civil Rights Act 
are set forth in Civil Code section 51, subdivision (b):  

All persons within the jurisdiction of this state are free and equal, and no matter 
what their sex, race, color, religion, ancestry, national origin, disability, medical 
condition, genetic information, marital status, or sexual orientation are entitled 
to the full and equal accommodations, advantages, facilities, privileges, or 
services in all business establishments of every kind whatsoever. 

Here, plaintiffs allege that Prasad used racial slurs and gestures as she yelled and raised 
her voice.  (Complaint ¶ 20.)  The alleged use of racial slurs indicates that plaintiffs may have 
been denied full and equal access to U-Haul’s services based on their race.  (Complaint 
¶ 21.)  Thus, the demurrer is overruled as to the Unruh Civil Rights Act cause of action. 

IIED  

“A cause of action for intentional infliction of emotional distress exists when there is ‘(1) 
extreme and outrageous conduct by the defendant with the intention of causing, or reckless 
disregard of the probability of causing, emotional distress; (2) the plaintiff’s suffering severe or 
extreme emotional distress; and (3) actual and proximate causation of the emotional distress 
by the defendant’s outrageous conduct.’”  (Hughes v. Pair (2009) 46 Cal.4th 1035, 1050–
1051.)  “‘A defendant’s conduct is ‘outrageous’ when it is so ‘extreme as to exceed all bounds 
of that usually tolerated in a civilized community.’”  (Id.)  “[T]he defendant’s conduct must be 
‘intended to inflict injury or engaged in with the realization that injury will result.’”  (Id.) 

Plaintiffs allege that Prasad yelled, raised her voice, threatened plaintiffs with grave bodily 
harm and death, used racial epithets, used gender epithets, used curse words, and got very 
close to plaintiffs in a threatening manner.  (Complaint ¶ 7.)  As a result of this conduct, 
plaintiffs allegedly suffered embarrassment, anxiety, humiliation, and emotional distress.  
(Complaint ¶ 24.)  The Court finds that Prasad’s alleged behavior may reasonably be found to 
be outrageous.  (See Berkley v. Dowds (2007) 152 Cal.App.4th 518, 534 [“Whether a 
defendant's conduct can reasonably be found to be outrageous is a question of law that must 
initially be determined by the court; if reasonable persons may differ, it is for the jury to 
determine whether the conduct was, in fact, outrageous.”].)  Therefore, the demurrer is 
overruled as to the IIED cause of action.   

Meet and Confer 

The parties agree that they met and conferred regarding the majority of the causes of actions 
subject to dispute but disagree as to whether UHCA complied with the meet and confer 
requirement as to the Unruh Civil Rights Act cause of action.  The Court recognizes that the 
demurring party is required to “identify all of the specific causes of action that it believes are 
subject to demurrer and identify with legal support the basis of the deficiencies.”  (CCP 
§ 430.41(a)(2).)  It appears that the parties’ attempted to comply with this requirement at least 
to some degree.  (See Weiss Dec.; See Furstenthal Dec.)  Thus, the sufficiency of the parties’ 
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meet and confer efforts does not bear on the Court’s above findings.  (See CCP § 
430.41(a)(4) [“Any determination by the court that the meet and confer process was 
insufficient shall not be grounds to overrule or sustain a demurrer.”].) 

 

  

14.  TIME:  9:00   CASE#: MSC18-01776 
CASE NAME: MATEEN VS. RICHMOND POLICE DEPARTMENT 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY DEPARTMENT OF MOTOR VEHICLES 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the demurrer brought by defendant California 
Department of Motor Vehicles, and the companion demurrer brought by the City of Richmond 
defendants.  The demurrers are sustained without leave to amend, as to all defendants 
named in plaintiff’s Complaint, including defendant Certified Towing. 
 

Counsel for the City of Richmond is directed to prepare a corresponding judgment 
dismissing all named defendants, separate from any formal order on the demurrers, 
and submit that judgment to the Court for entry.  The Case Management Conference, set for 
February 7, 2019, is vacated. 

 
The basis for this ruling is as follows. 

 
 A. Government Claims Act. 
 
 Plaintiff’s Complaint shows a failure to timely comply with the Government Claims Act.  
As the City of Richmond defendants point out in their reply memorandum, even if the July 6, 
2016 letter attached to the Complaint were deemed a compliant government claim, plaintiff 
has failed to commence this action within two years of the date of accrual.  (See, Gov. Code, 
§ 945.6, subd. (a)(2).) 
 
 B. Failure To State A Cause of Action. 
 
 For the reasons identified in defendants’ memoranda, and based on the law there 
cited, plaintiff has failed to state facts sufficient to constitute any of the causes of action set 
out in the Complaint.  (Code Civ. Proc., § 430.10, subd. (e).)  The California Vehicle Code 
required plaintiff to register his vehicle, and the towing of the unregistered vehicle did not 
violate plaintiff’s Due Process rights. 
 
 C. Leave to Amend. 
 
 Due to the fundamental nature of the pleading defects identified above, and because 
plaintiff has failed to articulate how those pleading defects might be cured, the Court has 
exercised its discretion to deny leave to amend. 
 
 D. Defendant Certified Towing. 
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Given the Court’s findings in Part B and Part C above, the Court exercises 

its inherent judicial authority to dismiss plaintiff’s equally meritless claims against defendant 
Certified Towing.  (See, Huang v. Hanks (2018) 23 Cal.App.5th 179, 181-182.) 

 

  

15.  TIME:  9:00   CASE#: MSC18-01776 
CASE NAME: MATEEN VS. RICHMOND POLICE DEPARTMENT 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY RICHMOND POLICE DEPARTMENT, et al. 
* TENTATIVE RULING: * 
 
Please see Line 14. 

 

  

17.  TIME:  9:00   CASE#: MSN18-1726 
CASE NAME: MATTER OF 5355 WILLOW LAKE COURT 
HEARING ON SURPLUS FUNDS 
PETITION FILED 08-15-18 
* TENTATIVE RULING: * 
 
The claim of JEFFREY ROSE MELENUDO for surplus funds held by the Clerk of the 
Superior Court is denied without prejudice.  The former record owner of the real property, 
LLOYD BENSON III, filed a competing claim on December 5, 2018.  The matter is continued 
to January 14, 2019 at 9:00 AM. 

 

  

 


